JA\N:4 B Attention Businesses with Online Sales

On June 21, 2018, the U.S. Supreme Court issued its highly anticipated decision in the case of South Dakota v. Wayfair, Inc.,
138 S.Ct. 2080 (2018), allowing states to require online retailers to collect sales tax — even in areas where they do not have a physical
presence. Remote sellers of taxable products and services need to immediately evaluate whether they are prepared to register to collect
and remit taxes wherever a material portion of their products are or may be delivered. While many taxing jurisdictions will still need
to pass revised regulations in light of Wayfair, the assumption should be that all will jump on board quickly with “economic nexus”
legislation similar to South Dakota’s test of at least $100,000 in sales or 200 transactions. Mid-sized companies with small physical
footprints but broad sales may be hit hardest by the administrative burdens triggered by this decision.

A\B3 4 Hl Minnesota Supreme Court Case May Change Taxation
of Minnesota Trusts

On July 18, 2018, the Minnesota Supreme Court issued its highly anticipated decision in the case of Fielding v. Commissioner of Revenue,
2018 WL 3447690, determining that Minnesota’s attempt to tax trust income based solely on the grantor’s residence at the time the trust
becomes irrevocable is unconstitutional.

In 2009, Reid MacDonald established four separate trusts for his children and transferred shares of a Minnesota S corporation to each
trust. On December 31, 2001, the trusts became irrevocable, and, based on the fact that Reid was a Minnesota resident at this time, the
trusts were deemed “Resident Trusts” under Minnesota law. As a result of their classification as Resident Trusts, nearly all the income
earned by the trusts was subject to Minnesota income tax.

In 2014, the trusts sold their shares of the Minnesota S corporation and deposited the sale proceeds in investment accounts owned by
the trusts. Because the trusts were Resident Trusts according to Minnesota law, they were subject to Minnesota income tax on the sale of
the S corporation stock and on all the income generated by other investments owned by the trusts.

The trusts filed their 2014 Minnesota income tax returns under protest, asserting that the statute classifying them as Resident Trusts was
unconstitutional. The trusts then filed amended tax returns and claimed refunds for the difference between the taxes owed as Resident
Trusts and the taxes owed as nonresident trusts — a tax savings of more than $250,000 for each trust. The trusts argued that they lacked
sufficient contact with Minnesota to be taxed as Minnesota Resident Trusts noting that when the stock was sold, the trustee who oversaw
the administration of the trusts resided in Texas and maintained the trust records in Texas, the investment accounts were administered in
California, and three of the four beneficiaries resided in states other than Minnesota.

The Supreme Court ultimately determined the grantor’s status as a Minnesota resident when a trust became irrevocable — without
more factual basis — was insufficient to indefinitely subject the trust to Minnesota income tax. Absent additional relevant contacts
to Minnesota, such as ownership of tangible property located in Minnesota, trustee contact with the state, and trust administration
activities conducted in Minnesota, the law characterizing the trusts as Resident Trusts is inconsistent with the Due Process Clause of the
United States Constitution.

In light of the Fielding decision, any trust that became irrevocable when the grantor was a Minnesota resident should be reviewed to
determine whether the trust is properly classified as a Minnesota Resident Trust.

If you would like assistance in assuring best practices in either of these areas, please contact your attorney at Moss & Barnett.






