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We are currently in an economic environment 

that is creating increasing concerns about 

life insurance policies. It may not be the 

“all weather,” “sleep at night” contract 

you had imagined. Life insurance is often a 

misunderstood and complicated asset. We 

would like to bring clarity and a call to action 

so that your beneficiaries are assured they 

will receive the benefi ts you intend.

Many insureds are under the misperception 

that their life insurance policy will deliver 

at his/her death iron clad benefits to their 

beneficiaries. That may not be the case. 

Many life insurance policies are designed to 

stay in force only on the basis of critical (and 

often unrealistic) interest rate assumptions 

being met over the life of the policy. Based on 

the interest rate assumptions built into many 

policies, the insured is unaware that his/her 

policy may be headed toward failure. How 

does this happen? For many (not all) policies, 

the premium payment alone is insufficient 

to keep the policy in force. Once received by 

the insurance company, the premium needs 

to be invested at a projected rate of return 

such that the premium plus that return are 

sufficient to keep the policy in force. If the 

assumed earnings rate is not realized, the 

policy may require increased premiums or, 

worse, be stripped away by the carrier who 

will “foreclose” on the policy. This concern 

is magnifi ed for second-to-die policies since 

those policies need to meet interest rate 

projections over two lifetimes in order to 

remain in force.

In the current low-interest rate environment, 

policy lapses and/or significant premium 

increases are not uncommon. As a result, 

additional funding is often required to keep 

the policy in force, and, in other cases, 

policies are becoming prohibitively expensive 

and forfeited.

There is a solution. Properly conducted, 

an “in-force policy review” or an actuarial 

analysis will identify those policies that are 

“damaged goods” and in danger of lapsing. 

Solutions to a failing policy can be explored 
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Many believe that their life insurance policy will 
deliver at his/her death iron clad benefits to 
their beneficiar ies. That 
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life insurance policies are 
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Section 363 of the Bankruptcy 
Code – A Tool for Buying and 
Selling Financially Distressed 
Assets

by Cass S. Weil

“Section 363” refers to the 
portion of the Bankruptcy 
Code that  author izes  a 
debtor to sel l  i ts  assets 
“outside the ordinary course 
of business.”
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On December 22, 2017, President Trump signed 
the Tax Cuts and Jobs Act into law, which 
makes a number of changes to the federal 
t a x  l aws .  The  re cen t l y 
signed Tax Cuts and Jobs 
Act includes far-reaching 
changes  fo r  a l l  Un i ted 
States taxpayers, including 
individuals, corporations, 
corporations with substantial 
international business, and 
small businesses.
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Moss & Barnett is pleased to announce that 

Nicholas J. Kaster and Patrick T. Zomer 

have been elected shareholders of the fi rm.

Nick is a member of the firm’s wealth 

preservation and estate planning and 

business law teams. Nick’s estate planning 

practice is centered on advising individuals 

and families on estate planning, trust and

estate administration and settlement, wealth 

transfer, and philanthropy. In his business 

law practice, Nick counsels companies in 

general corporate legal matters, including 

acquisitions, mergers, shareholder relations, 

succession planning, contract negotiation, 

governance, and executive compensation. As 

counsel to individuals, business owners, and 

their families, Nick relies on his experience in 

multiple disciplines to assist clients with their 

family, business, and philanthropic concerns. 

Nick received his J.D., cum laude, from 

William Mitchell College of Law and his B.A. 

from DePauw University.

Pat is a member of the firm’s regulated

indust r ies ,  bank ing and commerc ia l 

transactions, business law, communications,

and multifamily and commercial real estate 

fi nance teams.

He works with public utilities, banks, closely 

held businesses, and municipalities on utility 

regulation, commercial lending, and business 

law matters. In his regulated industries and 

communications work, Pat helps clients 

achieve positive regulatory outcomes before 

both state and federal regulatory bodies. 

In his banking and commercial transactions 

and commercial real estate fi nance practice, 

Pat assists banking clients with all aspects 

of commercial lending transactions. He also 

provides business law advice and counsel 

to clients of all sizes, focusing on business 

formation, fi nancing, sales and acquisitions, 

and structural issues. Pat received his J.D., 

summa cum laude, from the University 

of St. Thomas School of Law and his B.A., 

magna cum laude, from Middlebury College.
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Nick Kaster Pat Zomer

Brian Grogan Jim Vedder

Brian T. Grogan and James J. Vedder were recently elected to three-year terms as members 

of our Board of Directors. Brian serves as the fi rm’s President, chairs the fi rm’s communications 

and technology practice areas, and is a member of the fi rm’s regulated industries; business 

law; and mergers, acquisitions, and corporate fi nance teams. Jim is a member of the fi rm’s 

family law team.

Brian and Jim will each continue practicing law on a full-time basis in addition to

handling their management responsibilities. They are joined on the board by co-directors, 

Kevin M. Busch, Jana Aune Deach, Timothy L. Gustin, and Thomas J. Shroyer.

Brian Grogan and Jim Vedder Elected to Board of Directors

after that policy is identifi ed as a candidate to lapse. The owner of a policy should ask the 

selling insurance agent for this review or other advisors for a referral to an agent skilled in 

uncovering the issues and presenting remedies.

Do not let the absence of a simple, but important, review process lead to a “foreclosure” on 

your life insurance policy. Your family, your business, and your favorite charities are counting 

on the policy to produce much needed fi nancial relief upon your passing.

Moss & Barnett has the resources to help.
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Congratulations to Nick and Pat! 

Dave Senger is a trusted estate
planning legal advisor and veteran
business law counselor. He chairs 
our wealth preservation and estate 
planning team and is a member of
our business law team. Dave 

represents both individuals and businesses to
negotiate and structure tax-friendly, strategically
significant commercial transactions and to 
plan the orderly transfer of their assets across 
generations.

Visit: LawMoss.com/Dave-F-Senger 
Call: 612-877-5262
Email: Dave.Senger@lawmoss.com




