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Deadline for Limited Liability Companies
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Do your limited liability company governing

2. All members would have equal voting

documents need a tune up? If your limited

power rather than voting in proportion

liability company (“LLC”) was formed under

to the amount of their investments

Minnesota law prior to August 1, 2015,

or ownership

the answer could be yes. In 2015, the
Minnesota Legislature totally overhauled the
law regarding formation and governance of
LLCs known as “Chapter 322B” by adopting
a new statute, “Chapter 322C.” All LLCs
formed in Minnesota after August 1, 2015,
have been formed under the new law.
Owners of Minnesota LLCs formed under
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the old law (“Old LLCs”) have been allowed
to voluntarily subject themselves to the
new law from August 1, 2015 through
December 31, 2017. Starting on January 1,
2018, all of the old form LLCs will
automatically become subject to the new law.
The new LLC law has new default rules that
are very different from the default rules
under the old law. In the absence of an
operating agreement to the contrary, the
following default rules would apply:
1. An LLC will be managed by its members
rather than by a board of governors

3. A l l m e m b e r s w i l l h a v e r i g h t s t o
distributions in “equal shares” rather
than sharing in proportion to their
differing levels of investment
All of those “default rules” can be varied
by an agreement among the owners (the
“Operating Agreement”), but those are the
rules that will prevail if there is no agreement
on those issues.
In an effort to be fair to the owners of
old form LLCs, the new statute provides
somewhat cryptic transition. In some cases
these transition rules and the governing
documents of the Old LLC will maintain
governance consistent with the original
intent of the owners. In other situations,
however, the outcome may be unclear
and the owners may need to adopt a new
Operating Agreement in order to preserve
the governance provisions that they originally
intended to have.
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Moss & Barnett is Honored to Support Minnesota Women Lawyers
Moss & Barnett is honored to once again support Minnesota Women
Lawyers (MWL) as a Silver Partner for 2017. MWL is an association of more
than 1,300 attorneys, judges, law students, legal employers, and others who
are dedicated to advancing the success of women attorneys and striving
for a just society. The professional development of women attorneys is a
major focus of Moss & Barnett, and we actively promote the recruitment
and professional growth of our female professionals.
We are also honored to announce that Jana Aune Deach, a member of our board of directors and a
shareholder in our family law team, has been selected to be Moss & Barnett’s attorney representative on
the newly formed MWL Partner Leadership Council, which was created to provide the opportunity to gain
critical leadership skills, while discussing timely solutions to current issues and the sharing of best practices.
To learn more about MWL, visit mwlawyers.org.

Jana Aune Deach
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What’s in a Name? Challenges and Pitfalls in Naming a New Business - Continued from Page 1
The first step in determining whether
your intended business name might be
problematic is very simple and inexpensive:
an Internet search such as using Google. It
does not cost the business anything but a
few hours (or less) of the new owner’s time
and an Internet connection to identify other
businesses with potentially conflicting names
and where they are located.

experienced researcher. It has become more
of an art than a science to effectively conduct
searches that reveal potential naming
conflicts. Lawyers and professional search
providers know where and how deep to look
for relevant information.
E v e n f o r t h e m o s t c o m p re h e n s i v e o f
searches, the cost would likely be less than a
few thousand dollars. When viewed in light

If no obvious issues can be identified during
the Internet search, the next step is a formal
trademark search. This search should not
only encompass the words included in the
desired business name, but also the products
or services that the company desires to offer,
both initially and in the future. While one
can, via the Internet, obtain free access to
the trademark records of the U.S. Patent
& Trademark Office as well as many state
databases (for trademarks and registered
business names), obtaining reliable results
can be very challenging for anyone who is
not experienced in conducting these kinds
of searches. Such a search and opinion is
typically less than $1,000.
For larger entities, especially those that are
intended to have a national or international
scope, the name search should encompass all
state business databases (e.g., secretaries of
state), trade publications, and even domain
name registrations.
These more extensive searches should nearly
always be conducted by a law firm or other

of the overall investment involved in starting
a business and the potential risks and
expenses that such a search can help a new
venture avoid, this start-up cost is really quite
a small, yet wise, expenditure. For example,
a comprehensive name/trademark search

retaining the ability to expand into other
areas of the country without the fear of
potentially infringing on another name or
trademark in a different state or locality.
In the majority of situations, the total cost
involved in filing for a federal trademark and
ultimately obtaining a registration of that
mark is less than a few thousand dollars.
By investing some time and a little capital
on a professional search and, potentially,
the registration of its intended name, a
new business will avoid potential significant
future risks and costs while also protecting
its name and its brand for many successful
years to come.

will cost considerably less than the cost of
updating a website, a store-front sign, or
any printed materials related to the business
when it is later determined that the entity
cannot continue under its current name.
Once the business has determined that
its name can be freely used, the final
step in protecting a business name is
to file a trademark application with the
U.S. Patent & Trademark Office. By obtaining
a trademark registration, the name will be
in the federal trademark database, which
discourages other companies from using a
similar business name or trademark. Because
a federal trademark registration applies
throughout the United States, registration
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provides a business with the ability to start
the business in one particular area while
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We therefore recommend that owners of

will continue to be the case. In addition,

embodying the intent of the owners, it is

LLCs formed prior to August 1, 2015, have

LLCs with multiple classes of membership

important to put an Operating Agreement in

their LLC governing documents reviewed

interests, with capital accounts that are

place prior to the deadline. Without proper

before the new law becomes mandatory

disproportionate to percentage interests,

documentation, the new LLC law may give

on January 1, 2018. In particular, if the

or that have issued a “profits interest,”

you a very different result from what you

old form LLC has been “board-managed,”

may need attention. Most important of all,

expected under the old LLC law.

which is generally the case, it is important to

if the old form LLC does not have in place

examine the documents to make sure that

a Member Control Agreement and Bylaws

