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In the example of the tenant, above, one
factor to consider is that lease terms vary
greatly on how damages for lost future
rent are calculated. In addition, market
conditions, especially the time and expense
to find a replacement tenant, may also affect
the damages that a landlord may claim under
the lease.
For most goods in commerce, such as a
fulfillment contract for ping pong balls,
damages are measured in accordance with
the terms of the contract or, if the contract
does not address the measure of damages,
the Uniform Commercial Code (“UCC”).
Under the UCC, the primary factors in
calculating damages include the cost to the
non-breaching party to obtain alternate
performance and a comparison of the
market price to the contract price.
The third example involving the warehouse
property illustrates a common problem
caused by the collapse in both commercial
and residential real estate values since 2008.

A one-sided attempt by a borrower to walk
away from a mortgage debt will have little
benefit to the borrower unless the mortgage
lender’s remedies are limited, either under
state law or by agreement. Otherwise,
the borrower may lose the property to
foreclosure and still be required to pay any
amount of the debt not satisfied by the
foreclosure sale. The closer the mortgage
balance is to the actual value, the less
likely that the borrower will be exposed
to a deficiency judgment. The impact of
foreclosure on the borrower’s credit rating
may make future loans harder and more
expensive to get, however.
Finally, it bears noting that many courts and
legal scholars criticize the efficient breach
theory based on the principle that one
should not break a promise. In the case of
the ping pong ball contract, suppose that
the manufacturer is a small shop with a
few long-time employees that is almost
wholly dependent on the contract for its
ongoing business. The cold application of

the economic theory of efficient breach may
not get a good reception from either the
manufacturer or any court that may be asked
to rule on the issues, such as the appropriate
remedy under the circumstances.
Conclusion
Efficient breach is a good economic theory.
The problems arise in the real world of
commerce and litigation. In general, it is
best to anticipate that the aggrieved party
will take an aggressive approach to claiming
damages. Before initiating an efficient breach
of a contract, the practical economic impacts
and the real-world reaction of the other party
should be thoroughly analyzed.
James A. Rubenstein brings a
solutions-oriented approach and 40
years of experience to solve problems
his clients face in finance, business
workouts, bankruptcies, and commercial
litigation. To learn more about Jim, visit
LawMoss.com/james-a-rubenstein. He can be reached at
612-877-5363 or Jim.Rubenstein@lawmoss.com.

Moss & Barnett Move – Starting from the Floor Up
Our new space in the Fifth Street Towers in
downtown Minneapolis is shaping up and on
target for a move-in date of August 8, 2014.
Starting with only a bare concrete floor, a
wall of windows and a lot of great ideas, we
have finished our floor plans, selected our
colors and finishes, and engaged a number
of our contractors. Construction has begun,
and we will start ordering furniture soon.
Our architects at HGA have been able to
design space that maximizes convenience,
accessibility, and comfort for our clients,
while giving our lawyers and staff efficient,
private work areas. We will use this move
as an opportunity to completely revamp our
telephone and computer systems to take full
advantage of new technologies to enhance
our delivery of legal services to our clients.
Clients who visit our new offices will find
public parking right in the building and the
convenience of an adjacent light rail station
with direct service to the airport and St. Paul.
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