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While we pursue our professional goals, we also endeavor to 
improve the quality of life in our communities and around the 
world.  Members of the Moss & Barnett team apply the same 
dedication to service by making significant contributions of 
their time and resources to charitable organizations important 
to all of us.

In keeping with the Moss & Barnett tradition of helping out with 

relief funding for major natural disasters, our board of directors 

determined to contribute to the American Red Cross Relief Funds 

for Hurricanes Harvey, Irma, and Maria, by matching employee 

contributions. The firm and its employees raised approximately 

$15,000 to assist those in need after these devastating storms.

To learn more about the American Red Cross, visit redcross.org.

Additionally, our newly launched M&B Cares initiative 
participated in three service projects this past fall and winter.

Twin Cities Walk for Water in support of Water Mission raises 

money and awareness to support people around the world who 

have to walk several miles daily to supply water to their families. On 

Saturday, September 16, 2017, Moss & Barnett employees and family 

members participated in the second annual Walk to raise awareness 

and funds that save lives. To learn more about Water Mission,

visit watermission.org.

Timber Bay seeks out kids in our midst who are too often 

overlooked. Some struggle silently in school; others act out in 

self-destructive behaviors. Timber Bay’s staff develops long-term 

relationships with the youth they serve through a dynamic camping 

and community approach. On Saturday, November 18, 2017,

Moss & Barnett employees, family members, retirees, and friends 

assisted Timber Bay with setting up 500+ Christmas trees for 

their annual fundraising event where 100% of the profits go to 

benefit youth in the community. To learn more about Timber Bay,

visit timberbay.org.

Community Emergency Services (CES) Neighborhood Food 

Shelf is a critical part of CES’s food programming, which had more 

than 80,000 client contacts in 2015 and distributed 516,000 pounds 

of food. Moss & Barnett hosted a food drive throughout the month 

of November 2017 to donate food for the holidays to the food shelf. 

To learn more about Community Emergency Services, visit cesmn.org.

Moss & Barnett Spirit of Giving

M&B Cares Committee from left to right: Jeff Waldron, Shelly Doerr, Jana Aune Deach, 
Joe Avechuco, and Nick Tautges

Pictured left to right: Karen Berg, Gina DeConcini, Cindi Littlejohn, Jay Littlejohn, 
Nick Tautges, Art Glassman, Misty Gozola, and Beth Boal

Pictured left to right: Bruce Berreman (holding Eugene), Martha Berreman, Rick Johnson, 
Debbie Weinstock, Peter Allen, Kathy Allen, Jana Aune Deach, Karen Berg, Tatiana Carvajal, 
Beth Boal with Fiona and Della Boal, Misty Gozola with Signe and Jonathan Gozola 
(not pictured: Elliot and Felix Allen)
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Moss & Barnett Congratulates its “Lawyer of the Year” For 2018

Moss & Barnett Spirit of Giving

Best Lawyers® has named Kevin M. Busch 

as the Minneapolis Best Lawyers Financial 

Services Regulation Law “Lawyer of the 

Year” for 2018. 

Best Lawyers began designating “Lawyers 

of  the Year” in  the Uni ted States  in 

h igh -p ro f i l e  l ega l  p rac t i ce  a reas  i n 

conjunction with its 15th edition (2009). 

Only a single lawyer in each practice area and 

designated metropolitan area is honored as 

“Lawyer of the Year,” making this accolade 

particularly significant. Lawyers who are 

honored as “Lawyer of the Year” are 

selected based on particularly impressive 

voting averages received during exhaustive 

peer review assessments conducted with 

thousands of leading lawyers each year. 

Designation as “Lawyer of the Year” refl ects 

the high level of respect a lawyer has earned 

among other leading lawyers in the same 

communities and the same practice areas 

for his or her abilities, professionalism,

and integrity.

In addition to chairing Moss & Barnett’s 

banking and commercial transactions team, 

Kevin serves as Moss & Barnett’s Chief 

Operating Officer, Chief Financial Officer, 

and is a director on its board of directors. 

Since 1981, Kevin has practiced in the areas 

of bank regulation, commercial lending, 

real estate lending, and UCC. He has been 

repeatedly listed in The Best Lawyers in 

America and Super Lawyers. Kevin was also 

named a Best Lawyers’ Minneapolis Financial 

Services Regulation Law “Lawyer of the 

Year” in 2015.

Congratu la t ions ,  Kev in ,  fo r  th i s
well-deserved recognition! 

Every year, Breaking Free helps an average 

of 400-500 women and girls escape systems 

of prostitution and sexual exploitation 

through advocacy, direct services, housing, 

and education. This past holiday season – 

and for the fifth year in a row – the firm’s 

women attorneys “adopted” two Breaking 

Free families for the holidays. Our attorneys 

supplied gifts and gift cards according to 

each family’s “wishes,” helping to ensure 

that these families had a joyful holiday. In 

addition, members of the firm continue to 

donate various daily items in need such as 

pots and pans, silverware, and women and 

children’s clothing. To learn more about 

Breaking Free, visit breakingfree.net.

Kevin Busch

We are very grateful  to have our 
Moss & Barnett team members, family 
members, and friends get behind these 
important community initiatives and to 
give generously of their time, talent, and 
fi nancial support.

Pictured back row left to right: Chelsy Jantsch, Marcy Frost, Beth Gliedman, Betsy Kiernat, Jodi Johnson, Shannon Heim, 
Brittney Miller, Taylor Sztainer, Caroline Simonson, Nancy Kiskis; front row left to right: Katherine Pasker, Gina DeConcini, 
Susie King, Cindy Ackerman, Kelly McGinty and Jennifer Reussé (not pictured: Kathy Allen, Lindsay Case, Jana Aune Deach, 
Sarah Doerr, Maggie Garborg, Cecilia Ray, Susan Rhode, Marsha Stolt, and Terese West)



10

stalking horse bid, form of asset purchase 

agreement, and the breakup fee, but must 

also obtain approval of bidding procedures 

for soliciting higher and better offers. This 

is typically accomplished through a sales 

procedures motion. The sales procedures 

will specify, among other things, the auction 

time and place, the extent and manner of 

the notice to be given of the auction, the 

deadline for qualified bidders to submit 

bids, and the deadline for any objections 

to the sale. To gain approval of the sale 

procedures, the court and interested parties 

must be convinced that the sale procedures 

are designed to ensure a fair and competitive 

bidding process that maximizes the value 

of the assets to be sold. Other interested 

parties, such as secured creditors and the 

unsecured creditors committee, are typically 

engaged in negotiations about the terms 

of the sale procedures motion. They will 

get notice of the proposed sales procedures 

and have an opportunity to object. For 

that reason, having prior agreement to the 

proposed procedures is preferable.

Once a stalking horse bidder has stepped 

forward and the sales procedures have 

been approved by the court, other qualifi ed 

bidders are afforded the opportunity to 

submit bids. The sales procedures order will 

specify where and how information about 

the opportunity  to bid on the assets offered 

for sale will be made available. The order 

will also define who may be a “qualified 

bidder” and what constitutes a “qualified 

bid.” Generally, a “qualified bidder” is an 

entity that is willing and financially able to 

submit an irrevocable offer, in the form of a 

“marked up” version of the stalking horse’s 

purchase agreement, that is greater than the 

amount of the stalking horse’s bid. The sales 

procedure order will specify the increment 

by which a “qualifi ed bid” must exceed the 

stalking horse bid. To minimize the possibility 

of a bidder’s default, a common requirement 

for a qualifi ed bid is evidence of the bidder’s 

financial ability to perform, payment of a 

deposit, or both.

Many Section 363 sales garner no bids 

beyond the stalking horse bid. However, 

it is not uncommon for there to be more 

than one qualified bidder. When there is 

more than one bidder, the assets are sold 

at auction. In structuring the auction, care 

should be taken that bidding procedures are 

clear, that such essential items as the time 

and place for submitting bids, minimum bids, 

and bidding increments are specified, and 

that the method for evaluating competing 

bids is understood.

Interested parties, including the debtor, the 

debtor’s creditors, and potential purchasers 

should a l l  part ic ipate in formulat ing 

the sales procedures order to avoid any 

misunderstandings. Because bids can be 

in the form of cash, credit for existing 

liens, equity in the reorganized entity, or 

equity in the bidding entity, a method for 

comparing the value of bids containing 

differing proportions of the various allowed 

“currencies” is  important.  Fa i lure to 

reach prior agreement on this issue can 

result in delay and a significant increase 

in transaction costs. A case involving the 

Polaroid Corporation serves as an example 

of what can happen if the parties do not 

agree on a procedure for determining the 

“highest and best” bid. In the Polaroid 

case, two bidders each proposed to fund a 

purchase through a combination of cash and 

equity in a reorganized debtor. The debtor 

and the unsecured creditors committee 

could not agree which bid was worth more. 

After the debtor declared a winner under 

the sale procedures order, the unsecured 

creditors committee contested the approval 

of the winning bid, arguing that the equity 

portion of the bid that was rejected by the 

debtor had to be evaluated differently from 

the equity portion of the bid chosen as the 

winner by the debtor. The bankruptcy court 

ultimately upheld the unsecured creditors 

committee’s argument, observing that, 

because the committee members would be 

the future equity holders, the committee’s 

preference should control. The dispute over 

which bid was the “highest and best” added 

signifi cantly to the cost of the proceeding.

Final Thoughts

A Section 363 sale is a valuable tool for 

anyone considering the sale or acquisition 

of fi nancially distressed assets. With careful 

advance p lanning that  makes use of 

experienced and knowledgeable financial 

advisors and legal counsel, a transaction that 

maximizes value for both buyers and sellers 

can be structured in many cases. Unlike a sale 

outside of bankruptcy, a Section 363 sale can 

maximize the value received for the debtor’s 

assets through a swift transaction that 

gives the successful purchaser assurances 

of finality and freedom from claims by 

existing creditors. Maximizing the value of 

the debtor’s assets fulfi lls management’s and 

the debtor’s fi duciary obligations to creditors. 

The acquiring party in a Section 363 sale 

gets the benefits of a speedily completed 

transaction and the added protections 

afforded by Section 363(m).

The eff i cacy  of  Sect ion 363 sa les  i s 

demonstrated by their growing popularity 

and their use in such iconic cases as General 

Motors, Chrysler, Polaroid, and Kodak. To 

take advantage of Section 363 sales, seek 

the advice of experienced fi nancial advisors 

and attorneys.

Section 363 of the Bankruptcy Code – A Tool for Buying and Selling Financially Distressed Assets - Continued from Page 7
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Moss & Barnett Named a “Best Law Firm” for 2018
We are very pleased to report that Moss & Barnett has once again 

been named a “Best Law Firm” by U.S. News – Best Lawyers.

The 2018 “Best Law Firms” list 

reflects the high level of respect 

that a firm has earned among 

other leading lawyers and clients 

in the same communities and in 

the same practice areas for their 

expertise, professionalism, and 

integrity. The rankings are based 

on a rigorous evaluation process 

that includes the collection of client and lawyer evaluations, peer 

review from leading attorneys in their fi eld, and a review of additional 

information provided by law fi rms as part of the formal submission 

process. Clients were asked to provide feedback on firm practice 

groups concerning expertise, responsiveness, understanding of the 

business and its needs, cost effectiveness, civility, and whether they 

would refer another client to the fi rm. Attorneys in other fi rms also 

voted on expertise, responsiveness, integrity, cost effectiveness, 

whether they would refer a matter to the firm, and whether they 

consider the fi rm a worthy competitor.

We would like to thank our many clients and the attorneys from 

other law firms who took the time to participate in this survey on 

our behalf. All of the attorneys, paralegals, and administrative and 

support staff at Moss & Barnett are committed to providing you with 

effective, high quality, timely, and efficient solutions to your legal 

needs. It is our honor to offer you the quality service that you have 

every right to expect from your law fi rm.

To learn more about Moss & Barnett, our attorneys, and our various practice areas, please visit our website at LawMoss.com.

Jeffrey L. Watson

Gina B. DeConciniJana Aune Deach Richard J. Johnson

Richard J. Kelber Susan C. Rhode Thomas J. Shroyer

James J. Vedder

Cindy J. Ackerman Yuri B. Berndt Kevin M. Busch

Moss & Barnett Congratulates its Attorneys Included in 2018 Best Lawyers
Moss & Barnett is pleased to congratulate its attorneys who were included in 
The Best Lawyers in America® for 2018.

• Cindy J. Ackerman – Trusts and Estates

• Yuri B. Berndt – Tax Law and Tax Litigation & Controversy

• Kevin M. Busch – Banking and Finance Law, Financial Services Regulation Law, 
  Banking & Financing Litigation, and Securitization and 
  Structured Finance Law

• Jana Aune Deach – Family Law

• Gina B. DeConcini – Tax Law

• Richard J. Johnson – Administrative/Regulatory Law and Energy Law

• Richard J. Kelber – Corporate Law and Mergers & Acquisitions Law

• Susan C. Rhode – Family Law and Family Law Mediation

• Thomas J. Shroyer –  Commercial, Intellectual Property and Securities Litigation, 
  and Professional Malpractice Law-Defendants

• James J. Vedder – Family Law

• Jeffrey L. Watson – Real Estate Law

Each year, Best Lawyers bases its selection entirely upon peer-review, which 
is designed to capture, as accurately as possible, the consensus opinion 
of leading lawyers about the professional abilities of their colleagues within 
the same geographical and legal practice areas. Best Lawyers then compiles 
lists of outstanding attorneys and publishes an annual referral guide: The Best 
Lawyers in America®.
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Did You Know?
Moss & Barnett, A Professional Association, celebrated 125 years
of service in 2017.

Our law firm enjoys a long and colorful history of individuals, 

partnerships, and associations who worked closely together to build 

the foundation of our fi rm. For 125 years, our attorneys, paralegals, 

and professional staff have demonstrated dedication and tenacity in 

serving the needs of our clients, often breaking new ground, often 

playing key roles in shaping the law. Since 1892, when Charles 

Rollin Fowler opened his law office at 236 Hennepin Avenue in 

Minneapolis, these associations grew, the quality of legal practices 

strengthened, and the roots of Moss & Barnett established itself fi rmly 

in the community.

Today, Moss & Barnett continues to expand, serving clients regionally, 

nationally, and internationally, developing new practice areas, and 

improving services for our clients. As we look to the future, our 

dedication strengthens, as does our appreciation for our clients and 

our community. Quality legal service is our profession, our business, 

and our privilege, and we believe that privilege only improves with 

age. We are grateful for your trust in us, and we look forward to 

serving you for many years to come.

125  Years of Service

125  Years of Service

125  Years of Service

125  Years of Service

Engraving of Minneapolis Circa 1890

This publication is provided only as a general discussion of legal principles and ideas. Every situation is unique and must be reviewed by a licensed attorney to determine the appropriate application of the law to any 
particular fact scenario. If you have a legal question, consult with an attorney. The reader of this publication will not rely upon anything herein as legal advice and will not substitute anything contained herein for obtaining 
legal advice from an attorney. No attorney-client relationship is formed by the publication or reading of this document. Moss & Barnett, A Professional Association, assumes no liability for typographical or other errors 
contained herein or for changes in the law affecting anything discussed herein.

150 South Fifth Street
Suite 1200

Minneapolis, MN 55402

Toll-Free: 877-494-MOSS (6677)

Telephone: 612-877-5000

Facsimile: 612-877-5999

www.LawMoss.com
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